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Unpacking Show Trials:
Situating the Trial of Saddam Hussein

*
Jeremy Peterson

Not since the trials of the Nazi leaders at the first international war crimes
court in Nuremberg has such a prominent mass murderer been brought
to account. The proceedings will doubtless be televised. With the eyes
of the world on it, the [Hussein trial} will be a great show.!

INTRODUCTION

On November 5, 2006, guards led Saddam Hussein into the defendant’s
dock of a tense courtroom in Baghdad.? Ordered to stand, Mr. Hussein took
a seat instead, telling the judge in a mocking voice that he could hear him
just as well from his seat.> The judge sent two bailiffs to raise the former
dictator to his feet. When one touched him, Mr. Hussein cried out, “You stu-
pid man, there’s no need to twist my arm!”> Then he stood to hear the deci-
sion of the Iraqi Special Tribunal (“IST”) in the Dujail case.®

Chief Judge Raouf Abdel-Rahman proceeded to read the verdicts and sen-
tences for Mr. Hussein and his six co-defendants.” The court sentenced Mr.
Hussein to death by hanging for willful killing, ten years’ detention for de-
portation of citizens, ten years’ detention for imprisonment or other severe
deprivation of liberty in violation of international law, seven years’ impris-
onment for torture, and seven years’ imprisonment for other inhumane acts.®
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He was acquitted of charges of forced disappearances.” As the judge pro-
nounced the sentence, Mr. Hussein thrust his right forefinger in the air and
shouted: “Long live the people! Long live the nation! Down with the occu-
piers! Down with the spies!”!® When the bailiffs moved to restrain him, he
resisted angrily, then faced the chief judge, crying out: “Go to hell, you and
the court!”!! He told the panel of judges they hadn’t decided anything them-
selves: “You are servants of the occupiers and their lackeys! You are puppets!”!?

Five minutes later, Mr. Hussein was on his way back to his cell,'? but the
drama outside the courtroom was just beginning. All across the country,
Iraqis had sat glued to their televisions, awaiting the verdict with bated
breath.!'4 Having heard the death sentence, people in Dujail celebrated, burning
pictures of Mr. Hussein and defying curfew to gather in the city center for a
banquet.’> Meanwhile, in Mr. Hussein’s hometown of Tikrit, thousands of
demonstrators flooded the streets in anger, some firing guns.'® A police vehi-
cle, rather than enforcing the curfew, led a group of demonstrators down
Tikrit’s main street.!” In Baghdad, the Iraqi government shut down two Sunni
television stations, claiming they had broadcast images intended to provoke
violence.!®

The verdict reverberated on the other side of the Atlantic as well. U.S. Presi-
dent George W. Bush immediately seized on the verdict, trumpeting it as “a
major achievement for Iraq’s young democracy and its constitutional gov-
ernment.”!” Others in the United States and Iraq expressed suspicion that
the timing of the decision was driven by Republicans’ desire to boost their
chances in midterm elections, scheduled to take place two days after the verdict
issued.?0

The verdict and its aftermath put many of the IST’s distinctive features on
display, including the posturing of its insolent and infamous defendant, the
rapt attention of its television audience, censorship, the ambiguous role of
U.S. pressure, and the trial’s major social and political ramifications both in
Iraq and abroad. Reactions to the verdict cast in stark relief the rift between
those supporting the conviction and those who thought it was wrong. Al-
though the division was particularly evident at the time of the verdict, de-
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bate has been raging about the trial since its inception. Some observers are
concerned that the trial’s planners accorded the defendants inadequate rights
and protections.?! Others have complained that the protections are too many;
“put simply,” wrote one observer, “in the trial of Saddam Hussein, the inter-
national community seems wedded to process at the expense of pageant.”??
While numerous commentators have faulted the IST for failure to qualify as
an international effort and for the extensive involvement of the United States in
its design,?® others have defended its Iraqi location and use of Iraqi Arabic
language, saying that the trial will promote “institutional capacity building”
and avoid problems inherent in translation.?* Assessment of the conduct of
the trial has been similarly discordant, with some observers complaining that
Mr. Hussein hijacked the process for his own purposes and others complain-
ing that he was silenced.?’

If prior trials in the wake of mass atrocity are any indication, the debate
over the IST is likely to go on for some time.?® I make no effort to bring it to
a quicker resolution. Rather, I seek to advance the discussion by giving more
substance to one of the terms that has figured prominently in the debate:
“show trial.” The term has been much bandied about: “[Tthe truth about
Saddam’s rule is so apparent that his defenders would rather make a show
trial of the proceedings than face the facts,” The Washington Times stated.?’
“While the proceedings against Saddam may bring short-term satisfaction,”
wrote the Houston Chronicle, “they run the danger of becoming a mere show
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trial.”?® A commentator for the International Herald Tribune warned that “if
leaders of Saddam Hussein’s regime are prosecuted by, or on behalf of, the
United States, Iraqis will view the prosecutions as ‘show trials.””?? And a
Human Rights Watch official expressed fear that the Iraqi trials could turn
into “political show trials.”3® But what exactly is a show trial?

In Part I, I propose a definition of “show trial” that encompasses many of
the common uses of the term. Part II moves from the theoretical to the more
concrete, laying out eight characteristics that may be useful in identifying
show trials as conceived in Part I. Part IIT uses these characteristics to determine
that the IST’s Dujail trial should be considered a show trial and situates it in
comparison to several other well-known show trials. The conclusion consid-
ers the role Saddam Hussein’s trial will play in the future of Iraq.

I. DEFINING SHOW TRIALS

In this Part, I argue that a show trial can be defined by the presence of
two elements. The first element is increased probability of the defendant’s
conviction resulting from the planning and control of the trial.>! The second
element is a focus on the audience outside of the courtroom rather than on
the accused—the extent to which the trial is designed or managed for the
benefit of external observers rather than for securing justice for the defen-
dant. The first element could be termed the reduction of the “element of risk
to the authorities” that the defendant will be acquitted.>> When there is no
risk to the authorities, the content of the trial is predetermined, and the ver-
dict is a foregone conclusion. The second element could be termed the “show.”

Like the popular press, the legal literature is replete with references to
show trials. Although not all scholars have used the term “show trial” the
same way, there are patterns to its usage, and I believe that these two ele-
ments are the common denominators of most trials labeled show trials.

A quick review of the literature turns up an abundance of uses of the term
“show trial” to describe trials involving certain or near-certain conviction of
defendants. For example, Fredric I. Lederer has expressed concern that U.S.
trials of terrorists could be “seen simply as show trials working their way to
a predetermined outcome.”?? Zhong Jianhua and Yu Guanghua comment
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that some civil cases in Chinese courts become “essentially . . . show trial{s}”
because “the judge will make a decision about the outcome of a case before
hearing any argument.”?* Leora Bilsky has emphasized the absence of “risk
to the authorities” as distinguishing show trials from the political trials that
are her focus.?> Similarly, Elise Groulx Diggs has stated: “[A}ll trials must
contain an element of risk—namely the risk that the accused may be freed.
If this aspect is missing, what we have is a show trial, a clear lack of legiti-
macy, and no desirable legacy for the future of international criminal justice.”3
By the same token, the possibility of avoiding conviction has been cited as
a factor separating non-show trials from show trials. David Luban writes
that “{tlhe best proof of the fairness of the Nuremberg Tribunal lies in its
acquittal of such major figures of the Third Reich as Fritzsche, Papen, and
Schacht.”37 Along the same lines, Major Jeffrey L. Spears has written in de-
fense of British military prosecutions after the Second World War that “[tlhe
commissions were not show trials with seemingly predetermined results.”38
With little chance of acquittal, trials labeled show trials often amount to
rituals of vengeance, akin to parading the state’s enemies through the streets
on their way to the slaughter. One scholar associated show trials with scape-
goating,’” and another wrote of the danger of “[b}loody ‘show trials’ under-
taken in haste and resulting in draconian punishment.”#® Discussing the
challenge of the aftermath of genocide in Rwanda, one writer cautioned that
“political show trials by successor regimes bent on vengeance instead of jus-
tice are not likely to advance the rule of law at either the national or interna-
tional levels {sicl.”#! Another author suggested that show trials exist at the
extreme that is opposite impunity—presumably alongside vengeance—in a
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recent essay entitled “Between Impunity and Show Trials.”#? The term also
has been used to conjure the image of a trial that legitimates violence, per-
haps a trial designed “to ease the international conscience.”*?

Despite the strong current in the legal literature linking show trials with
an increased risk of conviction for the defendants, not all scholars have asso-
ciated show trials with acts of vengeance. In fact, the term has been used to
describe trials that fail to redress wrongs. For example, it has been used to
disparage trials brought under the Alien Tort Claims Act; such trials have
attracted substantial attention but have generated little in the way of dam-
age payments for their plaintiffs.* The term also has been used to describe
legislative hearings that do nothing to advance justice, but offer politicians
ample opportunity to “fulminate.”® In addition, the label has been applied
to trials involving certain acquittals.“® These sundry usages of the term are
more the exceptions than the rule, however, and so the definition I present
here does not encompass them.

The term “show trial” has tended to be a pejorative, but this is not always
the case.?’ The non-pejorative uses of the term draw on the second element
of show trials, which is less often discussed but which is implicit in most uses of
the term: show trials are expected—in fact designed—to affect people out-
side the courtroom.*® Some scholars have argued that the “show” element of a
show trial can be a positive. Asli BAli, for example, has distinguished be-
tween “the two meanings of show trials—the pejorative and the exem-
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Statute for the International Criminal Court, 8 CHAP. L. REV. 179, 191 (2005) (“The ICC statute adopts the
traditional legal norm against double jeopardy, so the ICC will not hear cases where a domestic court has
already rendered a not guilty verdict, unless it can be shown that the domestic trial was a show-trial
intended to shield the accused.”).

47. See, e.g., Daphne Eviatar, The Show Trial: A Larger Justice?, N.Y. TIMES, July 20, 2002, at B7.

48. This aspect of show trials has been noted by many. See, e.¢., Milner S. Ball, The Play’s the Thing: An
Unscientific Reflection on Courts Under the Rubric of Theater, 28 STAN. L. REV. 81, 85 (1975) (“The correct
objection to show trials, produced for commercial or political reasons, is an objection not to theater per se
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with different, sometimes dishonorable, purposes.”); Martha Merrill Umphrey, The Dialogics of Legal
Meaning: Spectacular Trials, the Unwritten Law, and Narratives of Criminal Responsibility, 33 Law & SOC’Y
REV. 393, 394 (1999) (“[The murder trials of Harry Kendall Thaw} manifested in full all the show-trial
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plary.”¥ Although Bali does not argue that “exemplary” show trials are al-
ways “exemplary” in a positive sense, she maintains that they can be: “Trials
that exemplify international standards of accountability for atrocities are for
show in the best possible sense: they provide a public forum for local and
international audiences that demonstrates that justice is being served and
leaders are being held accountable for their crimes.”® And, as is discussed
below, Mark Osiel has called for “liberal show trials” in some instances.>!

Although given the opportunity, defendants may play to an outside audi-
ence just as prosecutors do,’? in the end, the authorities that design and
manage the trial are responsible for establishing how much “show” will be
tolerated. The authorities also are responsible for providing defendants with
real opportunities to avoid conviction. Thus, in defining what constitutes a
show trial, the key behavior is the actions of those parties controlling the
trial, and not the actions of defendants, who must operate within the con-
fines of the trial’s design.

The term “show trial” has frequently appeared in relation to both interna-
tional and domestic proceedings. The most famous show trials—at least those
appearing most often in recent legal literature—were domestic: the 1936—
1938 trials in Moscow in which Andrei Vishinsky served as prosecutor.’?
But the label has cropped up frequently in reference to international tribu-
nals, even though there have been only a small number of such tribunals.
The term’s disproportionately common use in international contexts is likely
to continue, given that international tribunals tend to involve situations
where a defendant’s guilt is seen as a foregone conclusion and where the “show”
presented to the international audience is on all trial participants’ minds.

I propose that show trials exist in the two-dimensional space where both
the elements of “risk” and “show” are intermixed. Both dimensions are needed
for a show trial to exist. Consider an entirely rigged trial kept completely secret.
Such a trial is not an attempt to teach a lesson. It involves no “show” at all.
On the other hand, a trial that is widely broadcast is not a show trial if noth-
ing is done to increase the probability that the defendant will be convicted
and punished. Rather, it is just a routine trial watched by a large audience.
Excluding such trials prevents an overly broad definition that might sweep
proceedings like the O. J. Simpson trial into the category of “show trials.”>4

It is not necessary that a show trial be “illegitimate.” Legitimacy is a slip-
pery concept, but one tied to acceptance of the court by its audience. A show

49. Asli U. Bali, Justice Under Occupation: Rule of Law and the Ethics of Nation-Building in Iraq, 30 YALE
J. INT'L L. 431, 460 (2005).

50. Id. at 459.

S1. See infra pp. 265—68 and note 57.

52. See Eviatar, supra note 47 (quoting Lawrence Douglas’s statement that Milosevi¢ has shown “that
an able defendant can turn these trials to his own ends.”).

53. See generally ROBERT CONQUEST, THE GREAT TERROR: A REASSESSMENT (1990).

54. Of course, the O. J. Simpson trial has been called a “show trial” by some. Charles Krauthammer,
America’s Show Trial, WASH. PosT, Oct. 6, 1995, at A25.
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trial might be seen as legitimate; it also might also be viewed as illegiti-
mate. A trial that is considered legitimate—a trial generally viewed as fair—is
more likely to succeed in teaching lessons. Thus legitimacy can have an im-
pact on the effectiveness of a show trial, but does not necessarily distinguish
a show trial from a non-show trial.

A show trial should not be defined by absolutes. It is possible to increase
the risk of conviction without making it a certainty, and to design and man-
age a trial partly for the benefit of the outside audience and partly for the
defendant. By not requiring certainty of conviction and punishment, or a
focus entirely on the audience beyond the courtroom, show trials are made
into more than a one-dimensional extreme that almost never occurs. Admit-
tedly, a broader definition of “show trial” reflects my ambition of making the
universe of such trials into a meaningful category, but it also encompasses
the nuanced manner in which many writers have used the term. If the two
elements defining show trials are taken to be gradients, then the universe of
show trials can be crudely represented as positive territory on the axes in
Figure 1 below.

FIGURE 1

More focus on outside audience,
less on defendant

A

< >
Increased probability of
defendant’s conviction



2007 /| Unpacking Show Trials: The Saddam Hussein Trial 265

While the first element of a show trial, represented on the horizontal axis
above, involves tinkering with the outcome of the trial and inevitably re-
duces fairness, the second element’s relationship to fairness is not as predict-
able. Certainly, in some instances, both elements of the show trial can work
against justice.”® But, as the non-pejorative uses of the term “show trial” reflect,
attention to the audience outside of the courtroom can in some instances be
good.

The potentially positive aspects of a show trial can come to the fore in the
wake of mass atrocity when there is a need to re-establish systems of justice
and to reassess history. In such a climate, a trial of a deposed leader is a spec-
tacle likely to attract considerable attention, and one with the potential for
profound impact.’® Osiel has argued for the use of “liberal show trials” in
such contexts.’” For Osiel,

The orchestration of criminal trials for pedagogic purposes—such as the
transformation of a society’s collective memory—is not inherently mis-
guided or morally indefensible. The defensibility of the practice de-
pends on the defensibility of the lessons being taught—that is, on the
liberal nature of the stories being told. Whether show trials are defensi-
ble depends on what the state intends to show and how it will show it.>8

In his emphasis on “the lessons being taught,” Osiel follows Judith Shklar,
who distinguishes between political trials worthy of condemnation and oth-
ers that “may actually serve liberal ends, when they promote legalistic values
in such a way as to contribute to constitutional politics and to a decent legal
system.”>® The crucial element, for Shklar, was the kind of politics involved.%°
Others have expressed similar ideas while, like Shklar, not employing the
“show trial” term. Douglas Sylvester proposes the “adoption of a ‘legal pag-
eant’ model for prosecuting certain defendants” where “[tlhe legal pageant

55. Although Otto Kirchheimer, in his writing on political trials, does not distinguish the two ele-
ments as attempted in this Note, he hints at the existence of both elements as present in a traditional
political trial and casts both as negative. OTTO KIRCHHEIMER, POLITICAL JUSTICE: THE USE OF LEGAL
PROCEDURE FOR POLITICAL ENDs 46 (Greenwood Press 1980) (1961) (“The traditional {political} trial,
{goes} beyond the pale of constitutionalism, riding roughshod over the defendant’s procedural rights, and
trying to squeeze propaganda value from possible distortions of actual events.”).

56. See Sandra Suguwara, South Korean Court Sentences Ex-Rulers to Prison, Death, WASH. POST, Aug. 26,
1996, at AO1 (discussing the August 1996 trial of former South Korean leaders and commenting that
“the spectacle of the two former rulers, dressed in prison uniforms like common criminals and standing
powerless before the three judges, riveted the nation”).

57. OSIEL, supra note 31, at 65-72.

58. Id. at 65.

59. JuprTH N. SHKLAR, LEGALISM: LAW, MORALS, AND POLITICAL TRIALS 145 (rev. ed. 1986). Shklar
was not writing explicitly about show trials, but about political trials, generally. I argue below that show
trials are rightly considered a subset of political trials.

60. Id.; see also Allison M. Danner & Jenny S. Martinez, Guilty Association: Joint Criminal Enterprise,
Command Responsibility, and the Development of International Criminal Law, 93 CaL. L. REV. 75, 92 (2005)
(“[Wihat distinguishes contemporary transitional trials from the discredited show-trial employed by
Stalin is not the political aims of the trial, but ‘the quality of the politics pursued in them.”).
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seeks to control the public display of guilt and responsibility borne by a
small class of unquestionably guilty yet socially important defendants.”®!
Lawrence Douglas speaks of trials in a “didactic paradigm”%? that engage in
“pedagogy.”®® While an attempt to curtail the flowering of legal terms may
be futile, the term “show trial” is sufficiently embedded in popular and aca-
demic discourse that it is likely to persist. It is amenable to use by many
who instead have chosen new terms, and I believe it is worthy of rehabilitation.

Osiel writes that “[lliberal show trials are ones self-consciously designed
to show the merits of liberal morality and to do so in ways consistent with
its very requirements.”® He thus suggests that it is possible to have a trial
that is designed and managed for the benefit of those outside the courtroom
and yet which is still a “liberal” and acceptable one. Not all scholars share
this view. Arendt, for example, believed that “the purpose of a trial is to render
justice, and nothing else; even the noblest of ulterior purposes . . . can only
detract from the law’s main business: to weigh the charges brought against
the accused, to render judgment, and to mete out due punishment.”® To the
extent that a trial strayed from that purpose—and she felt the trial of Adolf
Eichmann departed from it widely®>—Arendt believed it was not fulfilling its
purpose. Milner Ball shared Arendt’s sentiment: “Insofar as it is made a plat-
form for moralizing or a forum for educating, a trial is not a trial. Trials may
indeed have an educative effect, but they have this effect when, instead of
deliberately undertaking to teach, they treat the parties as individuals.”®’

Even if one accepts Osiel’s viewpoint that attention to those outside the
courtroom is not per se undesirable, any hope for holding a “liberal show trial”
runs into the problem that changes made to enhance or control the effect of
a trial on its larger audience often increase the likelihood of conviction. That
is to say, the two defining elements of a show trial often are not independ-
ent, and tinkering with the show presented to the public also tends to push
the trial farther in the illiberal direction, increasing the probability of con-
viction and punishment.

Consider, for example, the story-telling aspect of a trial. As Osiel notes,
regular trials are often preoccupied with minutiae and tend to pass over the
broader social issues lying behind the charges.®® This causes trials to present
less compelling stories, thus decreasing audience interest and diminishing
their value as tools for analyzing and comprehending large historical events.
Perhaps it would be useful to incorporate more of the larger context and fewer

61. Sylvester, supra note 22, at 214.

62. LAWRENCE DOUGLAS, THE MEMORY OF JUDGMENT 258 (2001).

63. Id. at 175.

64. OSIEL, supra note 31, at 65.

65. HANNAH ARENDT, EICHMANN IN JERUSALEM: A REPORT ON THE BANALITY OF EviL 232
(1963).

66. Id. at 4-6.

67. MILNER S. BALL, THE PROMISE OF AMERICAN LAW 56 (1981).

68. OSIEL, supra note 31, at 95-102.
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technical details in trials designed to help a society process a mass atrocity.®
But broadening the scope of the narrative can prejudice the defendant’s case,
associating his or her actions with widespread patterns of behavior over which
the defendant may have had no control.”® Arendt argued that this happened
in the trial of Adolf Eichmann where the “case was built on what the Jews
had suffered, not on what Eichmann had done.””!

Different problems arise from the need for secrecy about who controls a
show trial. A show trial is generally more effective if its management is con-
cealed. As Osiel acknowledges, “[aldmitting the influence of power and self-
interest upon how a story is being told undermines its persuasiveness, its
asserted claim to represent impartial truth ....”7? But secrecy as to the
management of a trial hardly can be seen as compatible with the liberal
goals of openness and transparency. Promoting liberal goals by secretly man-
aging a trial amounts, at best, to spreading liberal messages by illiberal means.

Osiel is not blind to, as he puts it, “the risk of sacrificing the defendants’
rights on the altar of social solidarity.”’3 Even as he argues that there can be
show trials in which “courts . . . adhere to legal rules reflecting liberal prin-
ciples of procedural fairness and personal culpability as conditions of crimi-
nal liability,”” he acknowledges that liberal principles are likely to be some-
what compromised, even in a “liberal show trial.” For example, he notes that
“courts might have to revise procedural rules during a democratic transition,
partly compromising the protections they afford,”” and he would presuma-
bly acknowledge the illiberalness of secrecy regarding a trial’s management.
Osiel does not seem to be arguing that a “liberal show trial” is unaffected by
the changes made in order to enhance the effectiveness of the “show” on its
audience. In terms of the two-dimensional space I have laid out above, he does
not appear to propose that a “liberal show trial” is one that rises on the ver-
tical axis without any movement on the horizontal axis (one which, in my
conception, would not qualify as a show trial at all). Rather, he seems to be
advocating trials that depart as little as possible, or perhaps insignificantly,
along the horizontal axis while occupying an elevated position on the verti-
cal axis. He implies that some amount of tinkering with protections typi-

69. Osiel comments that there is “a judicial duty to focus on a very small piece of what most observers
will inevitably view as a much larger puzzle,” and that, to persuade observers that “it is not unfairly
singling out a serviceable scapegoat, the state . . . must be able to paint the larger tableaux.” Id. at 61.

70. Osiel suggests that the 1985 Argentine trials provide a contrary example. There, he believes, en-
forcement of “traditional rules of evidence” prevented the defendants from “situat[ing} the military’s
conduct in a wider context” and thus worked “to the considerable detriment of the defendants’ case.” Id.
at 64.

71. ARENDT, supra note 65, at 4. In that trial, the prosecutor outlined his goals as follows: “We want
to establish before the nations of the world how millions of people, because they happened to be Jews,
and one million babies, because they happened to be Jewish babies, were murdered by the Nazis.” Id. at
7.

72. OSIEL, supra note 31, at 245.

73. Id. at 61.

74. Id. at 69.

75. Id. at 66.
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cally afforded defendants can be undertaken while still maintaining a liberal
trial with a genuine uncertainty of result.”® For Osiel, “[t}the primary limit
that liberalism imposes on storytelling in criminal trials is the principle of
personal culpability: the requirement that no defendant be held responsible
for the wrongs of others beyond his contemplation or control.””” He believes
this limit can be preserved while altering a trial in order to make it more
influential on a wider audience.

I do not disagree with the contention that some element of “liberalness”
can persist even if authorities alter a tribunal to improve the upcoming
“show.” I wish, however, to point out the linkage between the two dimensions.
This linkage results because the spectacle of the show trial is witnessed not
only by the outside audience, but also by decision-makers. The “show” tends
to influence them. Additionally, decision-makers may be affected by external
pressures.’® The upshot is an increased chance of conviction for the defen-
dant.

That said, it is certainly true that some show trials are fairer to their de-
fendants than others. Increased “show” somewhat compromises the fairness
of the trial, but a trial’s fairness, like the probability of conviction, is a mat-
ter of degree. Although my definition of “show trial” implies that there is no
such a thing as a perfectly fair show trial, this does not mean that all show
trials are damnable. It also may be true that some show trials are defensible.
A normative evaluation of a particular trial must be considered in its own
right. With regard to the first Dujail trial of Saddam Hussein, I take this
question up in Part IIIL

Before proceeding, it is worth addressing the relationship between politi-
cal trials and show trials. Although the terms “show trial” and “political trial”
often have been used interchangeably, there is worth in distinguishing them.
Kirchheimer classically described a political trial as one in which “govern-
ments and private groups have tried to enlist the support of the courts for
upholding or shifting the balance of political power”; that is to say, where
“political issues are brought before the courts.””® This is a broad category, as
the large quantity of scholarship emphasizing the connection between law
and politics makes clear. Kirchheimer himself proposes that there are three
main categories of political trials, and it is easy to come up with examples of
trials qualifying for the first two of his categories that would not be consid-

76. See Mark Osiel, Ever Again: Legal Remembrance of Administrative Massacre, 144 U. PA. L. REV. 463,
680 (1995) (“In fact, it is precisely the genuine uncertainty of result that gives a /iberal show trial both its
normative legitimacy and the dramatic intensity so conspicuously absent where conviction on all charges
is a foregone conclusion. This feature of legal storytelling is also consistent with the postmodernist point
that stories can always turn out differently than they do, that their ending is always uncertain and con-
testable.”).

77. OSIEL, supra note 31, at 61.

78. See infra Part ILF (discussing compromised independence of the judiciary as a characteristic useful
in identifying show trials).

79. KIRCHHEIMER, s#pra note 55, at 47.
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ered show trials under the framework proposed in this Note.8 Some have
argued for further expansion of the notion of “political trials” to include “civil
[trials] that lack political motivation, yet are either politically determined or
have a substantial political impact.”8! A show trial as I conceive it would
always qualify as a political trial, but my concept of a show trial is narrower,
and distinct. The political trial, as Kirchheimer has defined it, need not in-
volve any artificial increase in the probability of the defendant’s conviction
and punishment. Although show trials are never far removed from politics,
more is necessary to make the trial a show trial.

II. CHARACTERISTICS OF SHOW TRIALS

A show trial typically seeks to teach a lesson about the wrongness of con-
duct. Teaching such a lesson requires that guilty defendants be convicted,
and that the process of assigning guilt be public. But there are many paths
to such a trial. Particular characteristics—limiting the defendant’s right to
speak, manipulation of the rules of evidence, and control of proceedings by
the prosecution—are common in show trials, and may in fact be present in
most show trials, even though they are not individually necessary for a show
trial to exist. This Part contains a non-exhaustive list of characteristics I be-
lieve to be indicative of show trials. Most if not all of the characteristics I list
implicate both basic show trial elements; this is a reflection of the intercon-
nectedness of the two dimensions of show trials. All of the characteristics I
mention pertain to rights or protections denied the defendant, and all are
matters of degree. They are interwoven, incomplete, and of varying impor-
tance. Despite these limitations, I hope this list will provide a useful start-
ing point.

80. Kirchheimer’s three types of political trials are as follows: (1) those “involving a common crime
committed for political purposes and conducted with a view to the political benefits which might ulti-
mately accrue from successful prosecution”; (2) a “classic political trial” involving “a regime’s attempt to
incriminate its foe’s public behavior with a view to evicting him from the political scene”; and (3) “the
derivative political trial, where the weapons of defamation, perjury, and contempt are manipulated in an
effort to bring disrepute upon a political foe.” I4. at 46. The first category might include the ongoing
trial of Tom Delay; the second might include the impeachment trial of Bill Clinton. Under the frame-
work proposed in this Note, it is unlikely that either of these would be considered “show trials,” since no
procedural changes were undertaken in order to reduce risk to the prosecution. The second category
might also include the trial of the Argentine junta, however, which is considered a classic show trial. This
illustrates the distinction between Kirchheimer’s categorization and the conception of show trials. The
third category is an extreme version of a show trial.

81. Georgia Wralstad Ulmschneider, Rape and Battered Women's Self-Defense Trials as “Political Trials”:
New Perspectives on Feminists’ Legal Reform Efforts and Traditional “Political Trials” Concepts, 29 SUFFOLK U.
L. REV. 85, 97 (1995). Further complicating the matter, other scholars have focused on a narrower range
of political trials, one more comparable to my concept of show trials. See, ¢.g., SHKLAR, supra note 59, at
149 (“What, after all, is a political trial? It is a trial in which the prosecuting party, usually the regime in
power aided by a cooperative judiciary, tries to eliminate its political enemies.”). Despite her focus on the
more extreme examples of political trials, however, Shklar’s scholarship built on that of Kirchheimer and
she specifically acknowledged, in the footnote associated with her definition of a “political trial,” that she
was “much indebted to Otto Kirchheimer.” Id. at 237 n.45. It is likely, therefore, that she accepted his
broader definition of a political trial despite her somewhat narrower focus.
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A. Denial of Defendant’s Right To Tell His or Her Side of the Story

In a traditional trial, there are two stories competing for endorsement.5?
This is the essence of the adversarial method of deciding cases. In order for it
to work, the defendant must be allowed to introduce a “counterstory”—his
or her attempt to disrupt the prosecution’s narrative.

Disruption by a counterstory can be particularly damaging in the wake of
mass atrocity, when the state is trying to send a message of unity.®> Allowing
the defendant to tell another version of events forces the state to yield con-
trol over the story told by the trial. Defendants and their lawyers can be ex-
pected to use to their fullest advantage any opportunity to make their voices
heard, reframing the debate as best they can and doing their utmost to un-
dermine the prosecution. Jacques Verges’s defense of Klaus Barbie exem-
plifies this defense technique. Barbie, a former Nazi official, was brought to
trial in France in 1987, accused of a series of horrifying offenses while lead-
ing the Gestapo in Lyons in Vichy France.®4 In defending Barbie, Vergés and
other defense lawyers attempted to undercut the entire exercise of putting
Barbie on trial. They accused French society of selective justice and surfaced
uncomfortable realities of French history, producing evidence of French par-
ticipation in the Vichy government and in human rights abuses in Algeria.®
The defense used similar tactics at the trial of Paul Touvier, a Frenchman
who worked for Barbie as intelligence chief of a militia and who was impli-
cated in the murders of several Jews.’¢ One commentator wrote that Touvier’s
trial became “the trial of the whole French society and not just one man.”®’

In other situations, the narrative put forth by the defense is likely to be
less damaging to the state.®® This may be the case in situations of recently
deposed dictators who already have had the time and opportunity to present
their views while in power. In Argentina, for example, the junta members on
trial in 1985 wanted to argue that they had been combating a dangerous
terrorist insurgency and that, in killing thousands of young Argentines, they
merely had done what was necessary to protect their nation.?? This was nothing

82. See Ball, The Play’s the Thing, supra note 48, at 88.

83. See Koskenniemi, supra note 42, at 35 (“This is the paradox: to convey an unambiguous historical
‘truth’ to its audience, the trial will have to silence the accused. But in such case, it ends up as a show
trial.” (italics in original)).

84. Alice Y. Kaplan, Introduction to ALAIN FINKIELKRAUT, REMEMBERING IN VAIN: THE KLAUS BAR-
BIE TRIAL AND CRIMES AGAINST HUMANITY, ix, xv—xvi (Lawrence D. Kritzman & Richard Wolin eds.,
Columbia Univ. Press 1992) (1989).

85. See id. at xvii—xviii.

86. David Stout, Paul Touvier, War Criminal, Is Dead ar 81, N.Y. TIMES, July 18, 1996, at A24.

87. Touvier: Les Temps des Accusations, LE FIGARO, May 26, 1989, translated in Leila Sadat Wexler, The
Interpretation of the Nuremberg Principles by the French Court of Cassation: From Touvier to Barbie and Back
Again, 32 COLUM. J. TRANSNAT'L L. 289, 346 (1994).

88. Bilsky argues that “the transformation of a multilayered political debate into a binary conflict,”
which happens in the adversary system, “serves to rivet public attention.” BILSKY, supra note 32, at 4.
This suggests that the power of a trial to promote the official viewpoint might be enhanced by the coun-
terstory to the extent it induces more people to follow the trial.

89. See OSIEL, supra note 31, at 64.
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new. They had made that argument, aided by a complacent press, day after
day over the course of their eight-year reign.”® Although it undoubtedly
meant something for the defendants to be permitted to make their case
within a tribunal established by their successors, it is unlikely that the junta
members’ arguments were as disruptive of their trials as were Vergés’s argu-
ments about French imperialism; many of the French had not previously been
exposed to Verges’s perspective.

But even in cases where the defense’s counterstory is less threatening, the
authorities controlling the tribunal often seek to curtail the defendant’s right to
speak. By doing so, the prosecution can better manage the trial’s effect on
the external audience and can be more confident of obtaining a conviction.
Two factors in particular tend to indicate that the defendant’s right to tell
his or her story has been abridged.

1. Denial of Right To Be Heard

In a routine trial, a defendant has the right to be heard. This is the most
central component of the defendant’s right to tell his or her side of the story,
and it is often seen as the essence of due process.”! It is also a right com-
monly curtailed in show trials.??

2. Denial of Right to Counsel

The right to counsel helps a defendant articulate his or her arguments ef-
fectively in the treacherous and rule-intensive courtroom environment.”?> In
order for the right to counsel to be meaningful, there must be counsel will-
ing to take a defendant’s case. In Rwanda, when the domestic gacaca courts
began trying the more than 100,000 Rwandan Hutus imprisoned and ac-
cused of crimes during the ethnic cleansing of 1994, there were fewer than
fifty lawyers in the country, and hardly any of them were willing to take on
such cases.”® This factor contributed to the “show trial” atmosphere of the
gacaca courts, which have been characterized by some as exacting revenge
rather than seeking justice.”> In other cases it may be necessary for the state
to provide funds to pay for counsel. Defense counsel also must be allowed
sufficient time and resources to prepare an adequate defense. This was a prob-

90. See EDUARDO BLAUSTEIN & MARTIN ZUBIETA, DECfAMOS AYER: LA PRENSA ARGENTINA BAJO EL
PROCESO (1998) (chronicling the behavior of the press in Argentina from 1976 to 1983).

91. Rock v. Arkansas, 483 U.S. 44, 51 (1987) (“The right to testify on one’s own behalf at a criminal
trial has sources in several provisions of the Constitution. It is one of the rights that are ‘essential to due
process of law in a fair adversary process.” (internal citation omitted)).

92. See Koskenniemi, supra note 42, at 25 (“In order . . . to avoid a show trial, the accused must be al-
lowed to speak.”).

93. See Spears, supra note 38, at 138 (“The defense counsel before the Court were paramount in coun-
terbalancing what may have become a show trial in light of the relaxed evidentiary standards.”).

94. See MARTHA MINOW, BETWEEN VENGEANCE AND FORGIVENESS: FACING HISTORY AFTER
GENOCIDE AND MASS VIOLENCE 124 (1998).

95. Id.
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lem at the 1945 trial of Japanese General Tomoyuki Yamashita, who was
accused of war crimes committed by his troops in the Philippines near the
conclusion of World War II. Defense counsel was not afforded time to pre-
pare sufficiently, and so could not mount an adequate defense.?®

An interesting issue that has come up frequently, for instance during the
trial of Slobodan Milosevié, is whether a defendant must have counsel even if
he or she prefers to mount a pro se defense. MiloSevi¢ refused to accept
counsel, and the court initially allowed him to proceed pro se.” To the extent
that refusing to accept counsel is a means of undercutting a court by imply-
ing that it is not legitimate, perhaps a defendant should be allowed to refuse
counsel as another way of making his or her argument. On the other hand, a
defendant might refuse counsel in order to make the trial more of a show.
Perhaps Milosevi¢ had concluded that his conviction was inevitable—not be-
cause the International Criminal Tribunal for the Former Yugoslavia
(“ICTY”) was a sham but because the evidence against him was strong—and
aimed to use the trial as an opportunity to speak directly to those outside the
court.”® Under this rationale, he might have chosen to litigate pro se even if
it did move his conviction a step closer to certainty. If this was the case,
Milosevic’s trial probably could have been made less of a show trial had he
been forced to accept counsel.””

B. Insufficient Evidentiary Rights

A court’s decision should be based on the evidence before it, and so the
process of regulating that evidence is critical. Manipulation of evidentiary
protections can both increase the probability of the defendant’s conviction
and control the show presented to the outside audience. I propose that the
following three factors are indicia of show trials.

1. Denial of Right To Obtain Exculpatory Evidence

The denial of the right to obtain exculpatory evidence includes the right
to subpoena defense witnesses and relevant records. Arendt presents as a ma-
jor flaw in the trial of Adolf Eichmann the defense’s inability to obtain tes-
timony from witnesses potentially supportive of Eichmann. The prosecution

96. See Yamashita v. Styer, 327 U.S. 1, 27-28 (1946) (Murphy, J., dissenting) (“[Pletitioner was
rushed to trial under an improper charge, given insufficient time to prepare an adequate defense, de-
prived of the benefits of some of the most elementary rules of evidence and summarily sentenced to be
hanged.”).

97. Michael P. Scharf, Se/f-Representation Versus Assignment of Defence Counsel Before International Criminal
Tribunals, 4 J. INT'L CRIM. JUST. 31, 32 (2000) (arguing that international crimes trials should be able to
force defendants to accept counsel).

98. See id. at 33 (“These tactics will not help Milosevic obtain an acquittal, but opinion polls in Serbia
indicate that they have had the effect of convincing a majority of the Serb people that his trial was unfair
and that he was not guilty of the charges.”).

99. See id.
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refused to grant immunity to witnesses, and several incarcerated witnesses
were not permitted to testify.%

2. Denial of Right To Challenge the Prosecution’s Evidence

The right to challenge the prosecution’s evidence includes the right to au-
thentication of evidence and the right to confrontation.!®! These rights were
denied General Yamashita, for example, as he attempted to mount his de-
fense. Dissenting in Yamashita, Justice Rutledge complained that Yama-
shita’s conviction was based on a variety of inappropriate evidence, including
“documentary evidence ... some of [which was] prepared ex parte by the
prosecuting authority and include[d} not only opinion but conclusions of
guilt.” 192 He also pointed out that it was not customary to “deny the rights
of confrontation of witnesses and cross-examination.”!%

3. Failure To Limit Record to Relevant Evidence, or Failure To Admit
Relevant Evidence

The defendant must be able to present evidence relevant to his or her de-
fense, and must be protected from evidence not relevant to the charges at is-
sue.'® Irrelevant evidence has been a concern in many show trials where the
prosecution has sought to tell a larger story.!9> In the Eichmann trial, for exam-
ple, the prosecution was interested in using “the trial to present a metanarrative
about the relationship between the Holocaust and the establishment of the
State of Israel in an effort to include the Holocaust survivors in the constitu-
tive narrative of the Israeli collective identity.”'% The prosecution’s departure
from relevant evidence was permitted by the governing law, which allowed
the court to deviate from the rules of evidence if it specified the reasons for

100. See ARENDT, supra note 65, at 200-01.

101. With respect to the right to confrontation, see Roger Park, A Subject Matter Approach to Hearsay
Reform, 86 MICH. L. REV. 51, 102 (1987) (“At the most basic level, a rule preferring live testimony helps
keep a trial from becoming a show trial, in which hesitant or inarticulate witnesses are kept offstage, and
things move smoothly to a preordained conclusion of guilt.”).

102. Yamashita, 327 U.S. at 44 (Rutledge, J., dissenting).

103. Id.

104. A fuller protection would be that exemplified by Rule 403 of the U.S. Federal Rules of Evidence,
which excludes evidence when its “probative value is substantially outweighed by the danger of unfair
prejudice, confusion of the issues, or misleading the jury.” FED. R. EvID. 403.

105. See William H. Rodgers, Jr., The Sense of Justice and the Justice of Sense: Native Hawaiian Sovereignty
and the Second “Trial of the Century,” 71 WasH. L. REV. 379, 383 (1996) (“The proof will present a special
challenge in political trials because, by definition, there is a sharp disparity between the motives of the
prosecution (retaliation against a political opponent, getting even for offensive speech) and the hard-core
particulars of the crime charged.”); Spears, supra note 38, at 138 (“The defense counsel before the Court
were paramount in counterbalancing what may have become a show trial in light of the relaxed eviden-
tiary standards.”). If evidentiary standards permit, defendants also will attempt to introduce irrelevant
evidence in hopes of telling a broader story. The Barbie and Touvier trials demonstrate this tactic. See
supra notes 84—87 and accompanying text.

106. BILSKY, supra note 32, at 141.
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the deviation.!?” Prosecutors thus were able to present the testimony of over
a hundred Holocaust survivors!®® and to screen the documentary Nazi Concen-
tration Camps, including footage of “mounds of corpses” and “emaciated sur-
vivors.”1% The bulk of this evidence seems to have been unconnected to acts
attributed to Adolf Eichmann, who was a moderate-level bureaucrat in the
Nazi system whose actions were limited to particular incidents.!'0

C. Unfairness of the Underlying Crime of Which the Defendant Is Accused

A trial otherwise characterized by rigorous protections for the defendant
can be rendered a show trial if the “crime” with which the defendant is charged
is something that should not be considered a crime at all. Shklar’s comments
about such charges in political trials are applicable to show trials: “Laws may
be invented on the spot or drawn by analogy. Rules may be so vague (or ju-
dicial interpretation makes them so vague) that virtually any public action
can be construed to appear criminal.”''" An example of vague charges comes
from the Yamashita trial, where:

It was simply alleged that {the defendant} unlawfully disregarded and
failed to discharge his duty as commander to control the operations of
the members of his command, permitting them to commit the acts of
atrocity . . . . This indictment in effect permitted the military commis-
sion to make the crime whatever it willed, dependent upon its biased
view as to petitioner’s duties and his disregard thereof.!!?

A defendant also might be charged with political crimes, such as the “atti-
tude crimes” with which Nazis charged their opponents during the German
occupation of the Netherlands in the Second World War.!13

Retroactivity in charges often is cited as a source of unfairness. Retroactiv-
ity is a perennial issue in trials in the wake of mass atrocities, which tend to
occur after a new regime has come into power and established new laws.''4 It
can be of particular concern when a former dictatorial head of state is put on
trial, since a dictator’s acts tend to be legal by definition.!!'> The unfairness

107. ARENDT, supra note 65, at 200.

108. Id. at 204-05.

109. LAWRENCE DOUGLAS, THE MEMORY OF JUDGMENT: MAKING LAW AND HISTORY IN THE TRI-
ALS OF THE HoLOCAUST 34 (2001).

110. ARENDT, supra note 65, at 204-05. (“[Tthe bulk of the witnesses, fifty-three, came from Poland
and Lithuania, where Eichmann’s competence and authority had been almost nil.”); see a/so OSIEL, supra
note 31, at 61 n.11 (“The Israeli trial court . . . repeatedly reproached the prosecutor for seeking to ex-
pand the narrative frame with evidence of Nazi wrongs that could not be traced to Eichmann’s acts.”).

111. SHKLAR, s#pra note 59, at 153.

112. Yamashita, 327 U.S. at 28 (Murphy, J., dissenting).

113. SHKLAR, supra note 59, at 151.

114. See MINOW, supra note 94, at 32-33.

115. This is not always the case with dictators. In Argentina, for example, the junta that took power
in 1976 issued laws giving themselves extensive authority to detain prisoners and to bypass regular
courts and instead use military courts, which they empowered to inflict the death penalty. Despite these
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of retroactive punishment stems largely from a lack of notice, and it is thus
ever less of a problem in the wake of mass atrocity as increasing numbers of
former heads of government are put on trial for actions committed while in
power.'1¢ Although the lack of notice was at its apogee at Nuremberg—"“the
first major exception to state impunity for war crimes”!!’—today, it is difficult
for a former head of state plausibly to claim to be surprised that charges can
be brought against him or her for offenses committed while in power.

D. Role of Party in Oversight of Tribunal

Distinct from any specific characteristics of the judicial forum in which
the defendant’s case is tried is the control of the tribunal. It could be argued
that this characteristic should not be considered at all in identifying show
trials since in theory a prosecuting party might design and manage a tribu-
nal in the fairest, most defendant-protective way. On the other hand, the man-
agement of a tribunal may be inseparable from the content of the trial. Per-
haps there is something distasteful about a party designing a tribunal specifi-
cally to try another party. In either case, theory aside, party control has tended
to be a feature of show trials; it has been associated with increased risk of the
defendant’s conviction and with management of trials for the benefit of the
outside audiences.!!8

Party oversight is a common characteristic of trials in the wake of mass
atrocities where a new regime has come into power. Milosevi¢ accused the
ICTY of being controlled by a party—the United States—with which his
former government was at war.!'? In its extreme, as at Nuremburg, party
oversight has been called “victor’s justice,” a term that suggests not just con-
trol of the tribunal by the victors but also abuse of that control. “Victor’s
justice” was also an issue in the 1985 trials in Argentina, albeit in lesser de-
gree. There, former military leaders were put on trial by a democratically elected
government. Although the new government had not been at war with the for-

powers, however, the junta bypassed its own military justice system, instead using unofficial commando
units to detain and kill their opponents in violation of their own laws. Se¢ JuaAN E. MENDEZ, TRUTH AND
PARTIAL JUSTICE IN ARGENTINA 5—6 (Human Rights Watch 1991).

116. MINOW, supra note 94, at 32-34.

117. Mark S. Ellis & Elizabeth Hutton, Policy Implications of World War II Reparations and Restitution as
Applied to the Former Yugoslavia, 20 BERKELEY J. INT'L L. 342, 342 (2002).

118. See, e.g., Mercedeh Momeni, Why Barayagwiza Is Boycotting His Trial at the ICTR: Lessons in Bal-
ancing Due Process Rights and Politics, 7 ILSA J. INT'L & Comp. L. 315, 315-16 (2001) (noting that one of
the accused, a former high-ranking Rwandan government official, “had issued a statement, ‘refusing to
associate himself with a show trial’ in which he claimed the proceedings were inherently unfair because
‘the ICTR was manipulated by the current Rwandan government and the judges and the prosecutors
were the hostage{s} of Kigali.””); Dusan Stojanovic, Analysis: Saddam and Milosevi—Both Defiant, but
Trials Are Very Different, ASSOCIATED PRESS, Oct. 20, 2005, http://www.nctimes.com/articles/2005/10/
21/news/nation/16_59_1510_20_05.txt (““The fact that the Baghdad court was set up by an interested
party leads to worries that it is not impartial and raises fears of a show trial,” Tapuskovic said.”).

119. Stojanovic, s#pra note 118.



276 Harvard International Law Journal | Vol. 48

mer government, it designed a tribunal for the purpose of prosecuting, and
presumably convicting, the former rulers.!?

E. Insufficient Proof Requirements

Both the burden—is there a presumption of innocence?’—and the stan-
dard of proof can be indicative of a show trial. By tinkering with these ele-
ments of the trial that are arguably less obvious or popularly understood than
the charges brought against the defendant, the prosecution may be able to
exercise control over the outcome of the trial without compromising the image
the trial presents to the public.

E  Reduced Independence or Competence of Decision-Makers

Biased judges, who can work around rigorous defendant protections, are in-
dicative of show trials.'?! The independence of the judiciary often is reflected
in its degree of job security, but other factors also should be considered. For
example, are judges taken solely from one political party or other group? Do
they express a particular bias?!?? Pressure on judges also can come from out-
side the tribunal—either from political pressure or from threats of violence.
Limited independence tends to mean that judges are under pressure to rule
in favor of conviction and punishment, as in a Rwandan gacaca court trial
observed by Amnesty International where the Public Prosecutor “assisted”
judges with the case.!?> Judges with limited competence, such as the judges
without legal training who presided over gacaca courts, are less able to en-
force evidentiary and other procedural protections.'?4

G. Denial of Public Access

Secrecy is not conducive to justice, while transparency and the resulting
accountability enhance the rule of law. Show trials—given that they are largely
for show—are never wholly secret, but this does not mean that they are com-
pletely open, either. In some cases, certain portions of the trial may be kept

120. OSIEL, supra note 31, at 29-30.

121. Developments, supra note 26, at 1994 n.77 (“The post-World War II Tokyo and Yokohama trials,
however, were heavily criticized as show trials, in significant part because of the behavior and biases of
the judges.”).

122. Justice Murphy expressed concern over the bias of decision-makers in Yamashita, noting that the
“indictment permits, indeed compels, the military commission of a victorious nation to sit in judgment
upon the military strategy and actions of the defeated enemy and to use its conclusions to determine the
criminal liability of an enemy commander. Life and liberty are made to depend upon the biased will of
the victor rather than upon objective standards of conduct.” Yamashita, 327 U.S. at 35-36 (Murphy, J.,
dissenting).

123. AMNESTY INTERNATIONAL, GACACA: A QUESTION OF JUSTICE 38 (2002), available at http://
web.amnesty.org/library/pdf/ AFR470072002ENGLISH/$File/ AFR4700702.pdf (“The Public Prosecu-
tor’s presence and assistance violates the gacaca tribunal’s independence and contravenes the legislation
establishing them.”).

124. See id. at 37. (“Gacaca judges might find it ... difficult to render judgments against govern-
ment-prepared cases given their lack of legal training.”).
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secret while others are publicized, or the audience for the trial may be hand-
picked, as in Stalinist Russia. Such selective openness can be worse than no
openness at all since it can paint a false picture of proceedings and can un-
dermine accountability. Assessing the degree of access involves considering
whether and how spectators are permitted to observe and record proceed-
ings, whether transcripts are provided, and whether transcripts are complete.
Restrictions on access amount to controls on how the trial is shown, and also
can increase the probability of conviction by shielding the decision-making
process.

Ironically, granting the public access to details about trial participants can
reduce the fairness of a trial if it exposes participants to dangers outside the
trial. In cases where trial participants can be protected from outside violence
by concealing their identity, the decision to do so certainly is understandable
and may in fact be the best option available. This amounts to choosing the
lesser of two evils, however; the loss of openness remains a shortcoming.

H. Lack of Appropriate Appeal Rights

The right of a defendant to challenge a decision that the defendant be-
lieves to be in error is an important check on problems in a tribunal.!?> As
this right increases the probability of acquittal and disrupts the clarity and
efficiency of the prosecution’s narrative, it is a right likely to be curtailed in
a show trial. On the flip side, prosecution appeal rights or inadequate double
jeopardy protections could push in the other direction, reducing a defen-
dant’s chances of acquittal.

Certainly these eight characteristics are not the only indicia of show trials.
Many other possibilities come to mind, such as coerced confessions, or the
threat of violence surrounding the trial. While the identified characteristics
are not all-inclusive, many alternative characteristics actually are encompassed
by the eight identified. Coerced confessions, for example, can be characterized as
unreliable evidence. If they are introduced, the failure is one of evidentiary
protections. Threats of violence to trial participants fall under the defen-
dant’s right to counsel—which implies the ability of counsel to carry out their
duties in a secure environment—and the right to independent decision-makers.

How can these characteristics be used to identify a show trial? I will offer
no neat, mechanical formula, but rather suggest that we can presume these
characteristics will be absent from a trial that does not fit within the cate-
gory of show trials; if one of the characteristics enters the equation, suspi-
cions should arise. That said, in many cases one characteristic alone will not
be sufficient to make a trial a show trial, especially since the characteristics

125. See, e.g., Yamashita, 327 U.S. at 30 (“[Tthe obnoxious doctrine asserted by the Government in
this case, to the effect that restraints of liberty resulting from military trials of war criminals are political
matters completely outside the arena of judicial review, has been rejected fully and unquestionably.”).
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are all matters of degree. In Part III, I illustrate how the characteristics are
useful by applying them to the IST.

III. SrTUATING THE IST’s DUJAIL TRIAL ON THE SHOW TRIAL PLANE

Under the framework laid out above, has the Dujail trial been a show trial? I
will attempt to answer this question by drawing on the Rules of Evidence
and Procedure that govern the trial, as well as reports of the proceedings. The
following analysis focuses mostly on the trial of Mr. Hussein for crimes
against residents of Dujail.!?

A. Denial of Defendant’s Right To Tell His or Her Side of the Story

Mr. Hussein was afforded several opportunities to speak at length during
the Dujail trial, and was able to select competent counsel, who in turn were
allowed to speak extensively. In contrast to expectations that he would not
be allowed to mount a defense,'?” Mr. Hussein and his legal team were able
to express themselves rather freely. Although their rights to challenge the
validity of the tribunal initially were curtailed, prompting a defense walk-
out, Mr. Hussein was able to challenge the validity of the tribunal on Octo-
ber 19, 2005.12% On December 21, 2005, he was able to raise allegations of
mistreatment against his U.S. captors.'?® The following day he was allowed
“to denounce the US, saying it had lied about weapons of mass destruction
before invading Iraq, and was lying again by denying his allegations that his
American jailers had beaten him.”!3°

Allowing Mr. Hussein and his counsel to speak extensively involved sub-
stantial risk for the trial’s planners. As many observed, giving Mr. Hussein
voice allowed him to exert a measure of control over the proceedings.!'3!
Iraqi Vice President Ghazi Yawar complained in December 2005 that the
trial had “become a platform for Saddam to show himself as a caged lion
when really he was a mouse in a hole.”!3? This may have encouraged greater

126. At the time of this writing, Mr. Hussein had been convicted and sentenced by the IST in the
Dujail trial. The written opinion of the judges had not yet been released, and the appeal hearing had not
been scheduled.

127. See Robertson, supra note 23, at 650 (anticipating that “{Saddam Hussein} will be denied the
right of self-defence”).

128. Saddam Hussein Trial Timeline, BBC NEWsS, http://news.bbc.co.uk/go/pt/fr/-/2/hi/middle_east/
4507568.stm. Mr. Hussein has since been able to repeat this challenge many times. See, e.g., Borzou
Daragahi, Hussein Presents a Spirited Defense, L.A. TIMES, Apr. 6, 2006, at 1.

129. Saddam Hussein Trial Timeline, supra note 128.

130. Id.

131. See, e.g., Editorial, Iraq Government Needs to Step Up Efforts to Keep Saddam in His Place, SENTINEL
& ENTERPRISE (Fitchburg, Mass.), Dec. 8, 2005 (“If the United States is running a ‘show trial’ of mass
murderer Saddam Hussein, it’s time to rewrite the script. His Koran waving, finger wagging, and belli-
cose lecturing of the judge in an Iraqi courtroom sends the message that he—not Iraq’s new govern-
ment—is in control.”).

132. Charles Krauthammer, Man for a Glass Booth, WASH. PosT, Dec. 9, 2005, at A31.
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division among the people of Iraq, over many of whom Mr. Hussein contin-
ued to exert influence.'?3

Perhaps, then, it is not surprising that various attempts were made to cur-
tail Mr. Hussein’s speech rights. In January 2000, after the resignation of
Chief Judge Amin, a new chief judge, Raouf Abdel-Rahman, was appointed,
warning “that he would not tolerate the outbursts that have frequently in-
terrupted the trial.”13* On September 20, 2006, after the removal of another
Chief Judge who had declared that Mr. Hussein had not been a dictator and
who had tolerated harsh words from Mr. Hussein toward the prosecution’s
witnesses, the presiding judge ordered Mr. Hussein out of the courtroom
when he refused to abide by requests to sit down.!3’

Notwithstanding tightening control, Mr. Hussein and his co-defendants
were able to cross-examine witnesses, and to speak from time to time even while
the prosecution was presenting its case. They also were allowed to make
broadly ranging declarations while presenting their defense.!** Some judges
have limited Mr. Hussein’s speech rights, but even exceedingly protective
trials do not give defendants the right to speak whenever they want, and to
say whatever they want. There was no need for Mr. Hussein to be given exces-
sive opportunities to speak. By enforcing some controls over Mr. Hussein’s
speech, the judge may have increased attention to the charges at issue.

In the early stages of the trial, Mr. Hussein’s defense lawyers frequently
complained that they were being denied sufficient time to prepare for the
proceedings.!?” There was talk that the trial would be rushed so as to take
place before the December 2005 elections.'*® Although proceedings did be-
gin before the elections, numerous postponements have minimized any time
pressure, and overall the trial did not appear to be rushed.!??

Like Milosevi¢, Mr. Hussein initially refused to accept counsel, but in Mr.
Hussein’s case he was not allowed to proceed without counsel.'® The deci-

133. See George Packer, Saddam on Trial, NEW YORKER, Oct. 31, 2005, at 29 (“As the trial goes on, it
will be skillfully manipulated by the lead defendant into an indictment of the indicters, and the divisions
in the country will almost certainly grow deeper.”).

134. Nelson Hernandez, Court Mostly in Order as Hussein Returns, WasH. PosT, Feb. 14, 2006, at A11.

135. Oppel, supra note 25; Amit Paley, Hussein's Lawyers Protest Ouster of Judge, WasH. PosTt, Sept. 20,
2006, at A19.

136. See Edward Wong, Hussein Urges Iraqis to Unify in War on U.S., N.Y. TIMES, Mar. 16, 2006, at A1
(describing a forty minute political diatribe delivered by Mr. Hussein in which “[n}ot once did Mr. Hus-
sein address the case at hand,” focusing instead on recent events in Baghdad and “try[ing} to incite the
Sunni-led insurgency to further violence.”).

137. Saddam’s Defence: Players and Case, BBC NEws, Oct. 19, 2005, http://news.bbc.co.uk/2/hi/
middle_east/4352422.stm (“Saddam Hussein’s local lawyer Khalil Dulaimi, who has repeatedly argued
that the defence has not had enough time to study the evidence, asked for a three-month adjournment.
He was given just six weeks.”).

138. Packer, supra note 133.

139. See Borzou Daragahi, The Conflict in Iraq: Key Test for Judiciary, L.A. TIMES, Nov. 5, 2006, at A9
(“To supporters of the Iraqi High Tribunal, the moment threw into sharp relief the contrast between the
callous disregard for defendants’ rights during the former regime and the time-consuming trial that
Hussein and his deputies received.”).

140. Stojanovic, supra note 118; se¢ RULES OF PROCEDURE AND EVIDENCE OF THE IRAQI SPECIAL
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sion to force Mr. Hussein to work with counsel does not seem to have in-
creased the likelihood of his conviction. It also does not seem to have pre-
vented him from speaking, even though it may have been done to keep him
from grandstanding in hopes of influencing the spectacle presented to out-
side observers.'4! It therefore seems that the decision to force Mr. Hussein to
be represented did not move the Dujail trial in the show trial direction.

More concern is provoked by the insufficiency of physical protections for
defense counsel. During the trial, Iraq was not a stable country, and neither
the recently established Iraqi government nor the U.S. and British occupiers
could be said to have monopolized the use of force. This was made evident
by near-daily bomb attacks on employees of the new government and on U.S.
and British personnel.'¥? There were serious concerns about the safety of all
involved parties, but protections afforded defense counsel appeared to be
particularly lacking. On October 20, 2005, Saadoun al-Janabi, defense coun-
sel for former chief justice and co-defendant Awad al-Bander, was kidnapped
and found dead the following day.!¥® On November 8, 2005, gunmen at-
tacked the car carrying two other defense lawyers, Adel al-Zubeidi and
Thamir al-Khuzaie, who were part of the team defending Mr. Hussein’s half-
brother Barzan al-Tikriti and former Vice-President Taha Yassin Ramadan.'#4
Mr. al-Zubeidi was killed in the attack, and al-Khuzaie was wounded.'4> On
June 21, 2006, another defense lawyer, Khamis al-Obeidi, was kidnapped
from his home and murdered.'%® The loss of counsel hindered the defen-
dants’ presentations of their cases, and the repeated attacks on defense law-
yers may have had intimidating effects on the rest of the defense team. These
events increased the probability of conviction for the defendants.

Defense attorneys also repeatedly walked out of court and boycotted ses-
sions.'¥” Court-appointed attorneys at times took their places,'*® and at other

TRIBUNAL, pt. 5, § 2, R. 27, § 2 available at http://www.law.case.edu/saddamtrial/documents/IST_rules_
procedure_evidence.pdf [hereinafter IST RULES} (“An accused may voluntarily waive his right to legal
assistance during questioning if the Investigative Judge determines that the waiver is knowingly and
voluntarily made.”).

141. See Scharf, supra note 97, and accompanying text.

142. See, e.g., Solomon Moore, GI Death Toll Spikes in Baghdad; Iraqi Troop Fatalities Falling at Same
Time, L.A. TIMES, Oct. 4, 2006, at 12.

143. Associated Press, Sentenced to Die; Iraqi Court Rules that Saddam Hussein, 2 Co-Defendants Will
Hang for Dujail Killings, CHI. TRIB., Nov. 6, 2000, at 6.

144. Id.

145. Id.

146. John E. Burns, The Struggle for Iraq: The Trial; Hussein Lawyer Seized and Slain in Baghdad Raid,
N.Y. TIMES, June 22, 2006, at Al.

147. See, e.g., Hernandez, supra note 134, at All; Robert Worth, Prosecutors Show Execution Orders
Signed by Hussein, N.Y. TIMES, Feb. 28, 2006. Such boycotts have been by defense counsel’s choice, how-
ever, and so are not evidence of a denial by the authorities of a right to counsel.

148. See Mohamad Bazzi, Saddam Trial Restarts with Disorder in Court, NEWSDAY, Jan. 30, 2006, at
A0G.
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times the defendants refused court-appointed counsel.! These replacements
have appeared to some observers “to be doing a lackluster job.”15°

B. Insufficient Evidentiary Rights

According to the Rules of Procedure and Evidence, “A Chamber”—i.e.,
the five trial judges overseeing a trial—"“may admit any relevant evidence
which it deems to have probative value.”>! Additionally, the Rules state that a
“Chamber may exclude evidence if its probative value is substantially out-
weighed by the potential for unfair prejudice, considerations of undue delay,
waste of time, or needless presentation of cumulative evidence.”!>? Given the
non-mandatory language of the Rules, their value as a protection, for exam-
ple against irrelevant evidence, may be minimal. The rules do allow “ques-
tioning and cross examination” of witnesses.!>> Mr. Hussein took full advan-
tage of his right to question witnesses directly.!>*

The Rules of Procedure and Evidence incorporate the rules of evidence
“set forth in the Iraqi Criminal Procedure Law No. 23 of 1971.”> These
rules, however, include only two evidentiary protections: first, that a court
must not “rely upon a piece of evidence which has not been brought up for
discussion or referred to during the hearing;”!>° and, second, that “[i}t is a
condition of the acceptance of the confession that it is not given as a result of
coercion, whether it be physical or moral, a promise or a threat” unless “there is
no causal link between the coercion and the confession or if the confession is
corroborated by other evidence which convinces the court that it is true or
which has led to uncovering a certain truth, then the court may accept it.”!%’

The shortage of evidentiary protections certainly points in the direction of
a show trial. It both increased the likelihood of conviction—the rules do not
appear to exclude unduly prejudicial evidence—and allowed both sides to
discuss materials unrelated to the charges against the defendant and thus to
play to audiences outside of the courtroom. Mr. Hussein took advantage of
this whenever possible, for example using his first opportunity on the wit-
ness stand to urge Iraqis to continue their resistance to U.S. occupation.!>8

149. See Worth, supra note 147.

150. Id.

151. IST RULES, supra note 140, pt. 7, § 3, R. 59, § 3 (emphasis added).

152. Id. § 4 (emphasis added).

153. Id. pt. 7, § 2, R. 57, § 1; see also PENAL CODE OF 1969, pt. I, § 4, § 168, available at
http://www.law.case.edu/saddamtrial/documents/Iraqi_Penal_Code_1969.pdf.

154. See Oppel, supra note 25 (commenting that “Mr. Hussein described Kurdish witnesses testifying
against him as agents of “Zionism’ and then threatened to ‘crush {their} heads.”).

155. IST RULES, supra note 140, pt. 7, § 3, R. 59, { 1.

156. Law ON CRIMINAL PROCEEDINGS WITH AMENDMENTS, No. 23 of 1971, Ch. 8, § 1, § 212,
available at http://www.law.case.edu/saddamtrial/documents/Iraqi_Criminal_Procedure_Code.pdf [here-
inafter LAW ON CRIMINAL PROCEEDINGS].

157. Id. ch. 8, § 1, § 218.

158. Wong, supra note 136.
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C. Unfairness in Charges

The acts Mr. Hussein was charged with committing are generally recog-
nized as criminal acts, both within Iraq and abroad. He was not charged with
any political crimes.!> Rather, in the Dujail trial he faced charges “stem-
ming from the execution of 148 men from Dujail” in 1982. In his second trial,
still ongoing at the time of this writing, he faces charges of genocide, war
crimes, and crimes against humanity for acts committed during the 1987-88
Operation Anfal in Kurdistan.'®® Prosecutors seem to have resisted what Eric
Posner calls “the Nuremberg-like impulse to advance the international rule
of law by asserting expansive theories of liability like complicity and limit-
ing defenses like ‘just following orders.””161

D. Role of Party in Oversight of Tribunal

One of the most frequent critiques leveled at the IST is that it has been
controlled by the United States and the United Kingdom—nations that were
recently at war with the defendants, and that presumably were bent on ob-
taining the defendants’ convictions. To the extent that the Americans and
British ran the show, the trial is comparable to the Nuremberg or Tokyo
trials, where the victorious Allies put their vanquished foes on trial.

The degree of U.S. and British control over the IST has been substantial.
The trial has taken place during a U.S. and British occupation. U.S. tax dol-
lars fund the tribunal.’> U.S. and British officials are built into the very
structure of the tribunal, serving as advisers.'> The United States handles
much of the tribunal’s security, and hosts it within the Green Zone.!%* The
U.S. and British also have been involved with the judiciary, discussed below.

Involvement of U.S. and British personnel should not be underempha-
sized, and raises suspicions of a show trial. But their involvement is probably
less than the involvement of the Allies at Nuremberg or Tokyo because, in
Iraq, there is some separation between the U.S. and British personnel and
the trial itself.'®> The judges, for example, are Iraqi—even Mr. Hussein has

159. See Stojanovic, supra note 118 (quoting former court-appointed Milosevi¢ lawyer Branislav Ta-
puskovic as saying that “[tlhe case against Saddam focuses on a concrete event, while the charges against
Milosevic are a bit vague and sometimes political”).

160. See Jackie Spinner, Halabja Watches Hussein's Trial and Waits for Its Day in Court, WASH. POST,
Dec. 25, 2005, at A26; Rawya Rageh, Hussein Goes on Trial in Slaughter of Kurds, CH1. TRIB., Aug. 22,
2006, at 7.

161. Eric Posner, Justice Within Limits, N.Y. TIMES, Sept. 26, 2005, at A17. Not all commentators
agree that the defense of following orders is a valid one.

162. Packer, supra note 133.

163. The IST RULES call for “Non-Iraqi Advisers/Experts” to “be assigned to the Prosecution, Inves-
tigative Judges, the Trial Chambers and the Appeals.” IST RULES, szpra note 140, pt. 4, R. 21, q 1.

164. Lionel Beehner, Phase Two in the Saddam Trial, Council on Foreign Relations, Aug. 29, 2006,
available at htep://www.cfr.org/publication/11369/phase_two_in_the_saddam_trial.html; Packer, supra
note 133.

165. See Michael P. Scharf & Ahran Kang, Errors and Missteps: Key Lessons the Iraqi Special Tribunal Can
Learn from the ICTY, ICTR, and SCSL, 38 CORNELL INT'L L.J. 911, 911-16 (2005) (arguing that the level
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recognized that.1% The prosecutor and head defense lawyer are Iraqis as well.
In addition, Iraqi legislators, elected by Iraqis rather than appointed by the
occupation forces, approved the procedures of the court.!7

The separation of U.S. and British officials from the trial may be more cos-
metic than real, however. U.S. officials have made clear their goal of making
the trial appear Iraqi.'®® The IST’s planners hoped to give the impression of
Iraqi justice and to minimize the appearance of foreign involvement.'® A
slight decrease in the probability of conviction may have resulted from Iraqi
control, but this may have been intended to improve the trial’s appearance to
observers. If the trial gives the impression of Iraqi control, it might increase
acceptance of the now-official explanation of the U.S. and British invasion
and occupation of Iraq: the construction of a democratic government.'’? The
Iraqi location and involvement of Iraqi trial officials also probably helped
focus Iraqi attention on the trial, avoiding the problem of disinterest that
has plagued the International Criminal Tribunal for Rwanda, located outside
of Rwanda and run by non-Rwandans.!”! The involvement of Iraqis in the
trial, therefore, may make it more of a show trial rather than less of one, even if
a certain amount of control was genuinely ceded by the occupying powers.

The U.S. and British involvement hardly went unnoticed by Iraqis,'’? many
of whom saw the occupiers’ supposed ceding of authority over the trial as
superficial. U.S. and British influence was a frequent topic of discussion in
the media. “We would be misleading ourselves and the public if we describe

of genuine Iraqi involvement in the tribunal is substantial).

166. “You are an Iraqi,” Saddam Hussein told Chief Judge Amin. “[Y]lou are sovereign and {U.S. and
British forces} are foreigners, invaders, and occupiers.” Deathbed Evidence at Saddam Trial, BBC, Nov. 28,
2005, http://news.bbc.co.uk/2/hi/middle_east/4477908.stm.

167. The significance of such approval is, of course, dependent on Iraqi perceptions of the democratic
nature of the elections.

168. U.S. President Bush commented that “{mlillions of Iraqis are seeing their independent judiciary
in action, as their former dictator, Saddam Hussein, is put on trial in Baghdad.” U.S. President George
W. Bush, Remarks by the President on the War on Terror (Dec. 12, 2005) (transcript available at
http://usinfo.state.gov/dhr/Archive/2005/Dec/13-398195.html). The president also commented that a
person in Iraq had asked him, “[Hlow come you're giving Saddam Hussein a trial?” and that he had
responded, “{Flirst of all, it’s your government, not ours.” U.S. President George W. Bush, Press Confer-
ence of the President (Dec. 19, 2005) (transcript available at http://www.whitehouse.gov/news/releases/
2005/12/20051219-2.heml). U.S. Secretary of State Condoleezza Rice also noted that Saddam Hussein
was “sitting in an Iraqi prison, awaiting trial for his many crimes.” U.S. Sec’y of State Condoleezza Rice,
Remarks at the Saban Forum Closing Session (Nov. 13, 2005) (transcript available at hetp://usinfo.state.
gov/mena/Archive/2005/Nov/13-699221 .html). Hussein was in prison in Iraq, although in U.S. custody.

169. See Schatf & Kang, supra note 165, at 914 (“The Director of [the U.S. Regime Crimes Liaison
Office in Baghdadl, Greg Kehoe, noted that [the} office had been given an extraordinary amount of
autonomy from Washington, D.C., which had decided to remain at arm’s-length in order to counter the
appearance of undue influence over the IST.”).

170. See Associated Press, Sentenced ro Die, supra note 143 (“Lost in the drama of Sunday’s death sen-
tence was any mention of the failed search for the alleged weapons of mass destruction that Bush said led
the U.S. to invade and occupy Iraq in March 2003.”).

171. See Christopher Rudolph, Constructing an Atrocities Regime: The Politics of War Crimes Tribunals, 55
INT'L ORG. 655, 670 (2001).

172. See, e.g., Anne Barnard, In Iraq, Hussein Trial Seen in Personal Light, BOsSTON GLOBE, Oct. 20,
2005, at Al (quoting a twenty-eight-year-old Shi’ite man who called the IST a “show trial.”).
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the court trying president Saddam Hussein as an Iraqi court,” said Najib al-
Nauimi, a member of Mr. Hussein’s defense team, in an interview that ap-
peared in the English version of Al Jazeera.!”> Mr. al-Nauimi went on to say
that “dozens of lawyers belonging to the Regime Crime Liaison in the U.S.
embassy in Baghdad are running the show.”'74 Mr. Hussein, for his part,
mentioned the U.S. influence on many occasions during the Dujail trial. If
Iraqis were indeed the trial’s intended audience, and Iraqi involvement was
intended to promote the trial’s legitimacy, the plan may not have worked.

The involvement of the United States in the IST probably has been par-
ticularly grating on Iraqis, given that the United States is widely loathed in
Iraq as in much of the Arab world. If Iraqi involvement in the IST is seen as
American fakery rather than Iraqi control, such hatred may prevent many
Iraqis from accepting as proper or legitimate the conviction and expected
punishment of Mr. Hussein by the IST. Although the trial’s Iraqi location
and players have heightened attention to the trial, if they are seen as artifice
they may increase the Iraqi people’s skepticism about the trial rather than
increasing its legitimacy.

The public’s approval of a trial, however, is not rightly considered indica-
tive of a show trial.!”> A show trial is determined by its structure and con-
duct, rather than by how it is perceived by its audience. The way the trial is
perceived may affect the trial’s success as a show, but does not define it as a
show trial or determine what type of show trial it is.

E. Insufficient Proof Requirements

The standard of proof governing the IST does not appear to be high. The
tribunal rules specify no standard of proof. In lieu of a new standard, the
1969 Iraqi Criminal Code standard of proof will apply. This standard re-
quires mere “satisfaction” of the judges, seemingly allowing the judges
complete discretion.!7¢ If judges can rely on their own “satisfaction,” this
standard undermines other protections. Although it may not be necessary to
have a standard as protective as the “beyond a reasonable doubt” standard
used in U.S. criminal trials, at least some standard should exist to regulate
the judiciary. The “satisfaction” standard seems to provide no constraints for
decision-makers, and the lack of a robust standard of proof may have sub-
stantially increased the likelihood of Mr. Hussein’s conviction.!”’

173. Ahmed Janabi, A/-Nauimi: The US Is Running the Show, AL JAZEERA, Jan. 2, 20006, http://english.
aljazeera.net/NR/exeres/8C1828BF-17E4-4F9D-8472-05A18A683DB5 htm.

174. Id.

175. See discussion of legitimacy supra Part 1, pp. 263—64.

176. Law ON CRIMINAL PROCEEDINGS, s#pra note 156, bk. 3, § 4, § 182(A) states that “[i}f, after the
trial has been conducted as above, the court is satisfied that the defendant committed the offence of
which he is accused, it issues a verdict of guilty and rules on the penalty to be applied.”

177. For an argument that this standard of proof is sufficient, see Posting of e-mail from M. Cherif
Bassiouni, Professor of Law, DePaul University College of Law, to Michael Scharf, Professor of Law and
Director of the Frederick K. Cox International Law Center, Case Western Reserve University School of
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E  Reduced Independence or Competence of Decision-Makers

“To avoid being perceived as show trials or victor’s justice,” wrote one
commentator, the prosecutions of the former Ba’ath regime leaders needed
“highly experienced jurists of unquestioned integrity.”!’® The Rules of Pro-
cedure and Evidence state that the Iraqi judges are to be independent,!” but
many considerations suggest that they are not entirely so. Information has
been difficult to obtain given the concealed identities of many judges. We
know, however, that the judges were trained for their positions “largely by
American experts.”!80 Secondly, the judges’ job security—the traditional
hallmark of judicial independence—is questionable.!8!

IST rules allow the removal of a judge “for any reason” by the Iraqi presi-
dent and two vice presidents, if the Council of Ministers recommends re-
moval.'®? In January 2006, Chief Judge Amin appears to have been forced
out without recourse to this formal procedure. Although officially his resig-
nation was for personal reasons, a court spokesman on the day of his resigna-
tion told reporters, “[hle had complaints from the government that he was
being too soft in dealing with Saddam. They want things to go faster.”!83
The International Herald Tribune later reported that his resignation came “af-
ter a number of high-level Iraqi officials criticized him for being too lenient
with the defendants.”’®* Then, in September 2006, the official removal pro-
cedure was invoked to relieve Chief Judge Abdullah al-Amiri of his post
after he declared that Mr. Hussein was “not a dictator.”'®> As many com-
mentators observed, this removal suggested that only limited independence
was being accorded the judges.'®¢ In order to continue in their positions, the
judges will probably have to keep in mind the wishes and goals of the Iraqi
government, the Americans and the British.

Law, http://lawwww.cwru.edu/grotian-moment-blog/entry.asp?entry_id=27 (Oct. 27, 2005) (comparing
the Iraqi standard with similar standards that are in widespread use in civil systems and that have proved
sufficient). Michael Scharf concurs, arguing that the Iraqi standard “is equal to or even higher than the
international ‘beyond a reasonable doubt’ standard.” Saddam Hussein on Trial, COURTTYV, Dec. 6, 2005,
http://www.courttv.com/talk/chat_transcripts/2005/1206hussein-scharf.html.

178. Kenneth Roth, Now, Try Him in an International Court: Saddam Captured, INT'L HERALD TRIB.,
Dec. 15, 2003, at 10.
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180. Packer, supra note 133.

181. See Saddam Hussein, A Court on Trial, ECONOMIST, Oct. 22, 2005.

182. Oppel, supra note 25.

183. Aseel Kami, Saddam Judge Stands by Resignation: Court Spokesman, REUTERS, Jan. 16, 2006, htep://
www.tiscali.co.uk/news/newswire.php/news/reuters/2006/01/16/world/saddamjudgestandsbyresignation.
html.
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185. Oppel, supra note 25.

186. See id. Genuine job security does not seem to be something that anybody could guarantee in Iraq
at present, given the fundamental instability of the state and its government.
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A thorough review of the written decision, not available at the time of
this writing, and a consideration of appellate decision-makers are necessary
to evaluate the competence and fairness of the judges. But evidence so far
indicates that those who rendered the verdicts condemning Mr. Hussein and
all but one of his co-defendants took pains to manage the trial in a fair and
responsible manner.!8” Perhaps they can be compared to the chief judge at
the Eichmann trial, who Arendt felt did “his best, his very best, to prevent
thie] trial from becoming a show trial.”!188

G. Denial of Public Access

No transcripts of the trial have been released,'®” and the proceedings have
been subjected to censorship. The identities of all but the chief judges were
kept secret during the trial, presumably to protect their safety, but resulting
in reduced accountability. “The American company in charge of broadcast-
ing the proceedings frequently blanks out the sound of what Saddam and
the others say,” wrote BBC reporter John Simpson, “and sometimes cuts the
vision as well.”1%0 Mr. Hussein’s defense lawyers allege that during one such
break Americans offered Mr. Hussein’s half-brother Barzan al-Tikriti a senior
position in the Iraqi government if he agreed to testify against Mr. Hussein.!"!
Although this accusation strains credibility, openness was sharply curtailed
when the trial was shut to the public as Mr. Hussein began his official tes-
timony.'?? Even if no significant statements were made during blacked-out
periods, the selectivity of the broadcast undermined accountability, and thus
the protections afforded defendants.

H. Lack of Appropriate Appeal Rights

Defendants have the right to appeal convictions to the cassation panel.!”3
Death sentences and sentences of life imprisonment are automatically sent
for review to an appellate body.'”* Appeal rights do not appear to have been
inappropriately curtailed.

In sum, the IST’s Dujail trial has displayed several characteristics suggest-
ing that it was a show trial. First, the trial’s characteristics point to a sub-

187. See Alan Dershowitz, Imperfect, But Fair Enough, WALL ST. J., Nov. 7, 2006, at A12; Preston, su-
pra note 20.

188. ARENDT, supra note 65, at 2.
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RULES, supra note 140, pt. 7, § 1, R. 53, { 1.
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192. Wong, supra note 136 (commenting that, when Mr. Hussein’s testimony slipped toward rhetoric,
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eramen inside the courtroom were asked to leave.”).
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stantially increased risk of conviction. It fell short of the Vishinsky-style ex-
treme in which the defendant has no real rights, but a number of character-
istics reflect a reduced risk taken by the prosecution. These included inade-
quate protections for defense counsel, which compromised counsel’s ability
to provide a strong defense; insufficient proof requirements; alleged pressures on
judges to control the defendants; and a lack of public access and hence lim-
ited accountability.

Second, several characteristics point to a focus on the effect of the trial
outside of the courtroom. One such characteristic was the censorship of trial
proceedings, a seeming attempt to manipulate the story of the trial as wit-
nessed by observers. Another was the role of U.S. and British officials in manag-
ing the trial, and the seeming efforts to conceal that role by involving Iraqis.
Iraqi involvement entailed a certain ceding of authority by the U.S. and
British, but certainly not a complete abdication of authority. A focus outside
the courtroom also may have been reflected by the substantial evidentiary
and other protections given the defendants, which appear to have been di-
rectly undermined by the standard of proof. This combination may have
reflected a desire to increase the probability of conviction, but to do so in a
less-than-obvious way, thus giving the impression of a liberal trial.

Overall, the trial seems moderately well advanced along both axes. Precise
location of the trial on the show trial plane is a difficult affair, but, when
compared to other trials discussed in this Note, the IST’s Dujail trial proba-
bly belongs somewhere in the middle of the pack. Like the Dujail trial,
Vishinsky’s show trials in 193638 Stalinist Russia combined strong ele-
ments of increased risk of conviction with a definite focus on the outside audi-
ence—but the Vishinsky farces were substantially more advanced along both
axes. The Eichmann trial also was probably more advanced along both axes
than the IST, but falls short of the Vishinsky extreme. The early Nuremberg
trials may have been roughly comparable to the IST. In both Nuremberg
and Iraq, setting an example for observers was crucial—although it may
have been somewhat more important at Nuremberg, if only because the ex-
ample was an entirely new one. At Nuremberg, the defendants were denied
use of the “following orders” defense—which appears to be available to de-
fendants in the IST—and party control of the tribunals was absolute, unlike
at the IST. On the other hand, the Nuremberg trials were governed by a
robust standard of proof. MiloSevic’s trial was designed with a mind toward
promoting healing in the war-torn Yugoslav region. Despite this strong ele-
ment of focus outside the courtroom, relatively rigorous protections for the
defendant were observed, situating the trial in roughly the same position as
the IST with regard to external focus, but in a less advanced position with
regard to increased probability of conviction and punishment. In Argentina,
changes in typical Argentine procedure were made to enhance the 1985
junta trial’s didactic effects, and political pressures probably somewhat am-
plified the defendants’ chances of conviction and punishment. Given the
government’s unstable position and its hope to promote compromise, how-
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ever, the tribunal, which was far from independent of public pressure, af-
forded defendants ample opportunity to escape both conviction and punish-
ment. The 1945 military trial of General Yamashita was, like Nuremberg, an
attempt to set an example for outward observers. The Yamashita trial, how-
ever, was not as much of a public spectacle as the Nuremberg proceedings,
and General Yamashita faced unfair charges and was given inadequate time
to prepare his defense. Rwandan gacaca courts, although partly for show, seem
largely intended to allow the Rwandan government to convict defendants.
Figure 2 is an attempt to locate these trials in the show trial plane.

FIGURE 2
More focus on outside audience,
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Readers might disagree with some or all of the proposed locations for show
trials. As with the characteristics I propose, I merely hope to start the conversa-
tion.
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CONCLUSION

Something of the utmost importance has happened in the courtrooms of
Iraq. Its significance has not been lost on legal scholars, some of whom have
suggested that the Saddam Hussein trial be viewed as a “Grotian Mo-
ment”—"a legal development that is so significant that it can create new cus-
tomary international law or radically transform the interpretation of treaty-
based law.”19° Its import has not been lost on Iraqis, either. As one reporter
observed in October, 2005, “[o}utside the courtroom, around the country,
life came virtually to a halt as Iraqis watched the televised proceedings.”'%¢

Countless commentators have remarked that the trial is about much more
than determining the appropriate punishment for Mr. Hussein and his for-
mer underlings.'®’” The identity of the lead defendant is enough to make the
trial the center of attention in Iraq and in much of the world, regardless of
how the trial is conducted. The type of trial that authorities have mounted
has only increased attention. Whether the trial will “create new customary
international law or radically transform the interpretation of treaty-based
law” remains to be seen,!?8 but it will inevitably have a great impact on Iraqis
and will likely play an important role in determining how Saddam Hussein
and his presidency are remembered.

This Note has proposed that we can determine if the Dujail trial was a
show trial by assessing whether it included characteristics suggesting both a
heightened probability of conviction and a focus on the audience outside the
courtroom. The trial had many such characteristics—including a lack of physi-
cal security for defense counsel; a substantial role of a party in oversight of
the tribunal; weak proof requirements; and limited access to trial proceed-
ings. The independence of decision-makers also may have been compromised. A
few of these characteristics alone might have been sufficient to make the trial
a show trial. Taken together, they place the trial of Saddam Hussein firmly
in the show trial category.

Although Mr. Hussein’s first trial was a show trial, defining its exact posi-
tion on the show trial plane is not an easy task. This Note ventures a guess
that it falls in a moderate position, relatively well advanced along both axes,
and somewhere in the vicinity of the Nuremberg tribunal.

Even though the trial was a show trial, is it still defensible? If the term
“show trial” is more than a pejorative—more than an extreme form of trial in
which the defendant has no chance of avoiding conviction and where the
trial is managed entirely for an outside audience—the question of whether a

195. Grotian Moment: The Saddam Hussein Trial Blog, http://www.law.case.edu/grotian-moment-
blog/index.asp (last visited Nov. 13, 20006) (“As arguably the most important war crimes proceedings
since Nuremberg, the trials of Saddam Hussein are likely to constitute a ‘Grotian Moment.” . . .”).

196. Packer, supra note 133.

197. See, e.g., Gary J. Bass, At Saddam’s Trial, the Law Is Just Part of the Picture, WASH. POST, Jan. 18,
2004, at B3.

198. Grotian Moment: The Saddam Hussein Trial Blog, supra note 195.
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trial is worth supporting is distinct from the question of whether that trial is
a show trial. A normative evaluation—which I do not attempt here—requires
more than positioning the trial within the proposed show trial space. The
framework for determining whether a show trial is normatively justifiable
requires answers to at least three separate questions.

First, from whose point of view is the trial being considered? The point of
view of the Iraqi people? If so, which people? All Iraqi nationals? Kurds?
Sunni leaders? Shi'ite voters? The current government? Or perhaps the stand-
point of the U.S. State Department? Or that of the White House?

Second, given the chosen perspective, what are the goals that the trial should
accomplish? The current Iraqi government might want unity and reconcilia-
tion, in which case Martha Minow’s list of goals or aspirations for rituals in
the wake of mass atrocity might provide some guidance.'”? The U.S. State
Department might want to increase the probability that Iraq will ally with
the United States in the future, which might not require building a platform
for democracy, but probably would mean taking steps to see that a government
with U.S. ties stays in power.

Finally, how realistic should the assessment be? Evaluating the trial means
comparing it to alternatives—other approaches that, counterfactually, might
have been taken. Even if we begin our analysis in the wake of the U.S.-led
invasion of Iraq, several starting points are possible. Should we assume that
it would have been possible to construct a non-judicial forum in which to
handle Mr. Hussein? If so, possible alternatives would include a truth com-
mission or a grant of total amnesty. If the analysis instead begins with the
assumption that a judicial process was inevitable,200 the trial could have been
shaped in a number of different ways. In the alternative, an analyst might
simply define the most feasible option given U.S. influence and the political
considerations of the White House and State Department—in other words,
the best alternative to which the United States might have agreed.?!

Whether seen as a useful endeavor or not, the trial and conviction of Mr.
Hussein and his associates probably should be viewed as no more than a first
step in the healing process, be it backward or forward. Global experience with
mass atrocity has shown that the process of recovery is a slow one. This should
caution those with high hopes for the Hussein trial’s healing capacity. Per-
haps it also should give hope to those who fear that the IST has taken Iraq a

199. Martha Minow, The Hope for Healing: What Can Truth Commissions Do?, in TRUTH V. JUSTICE:
THE MORALITY OF TRUTH COMMISSIONS 235, 253 (Robert I. Rotberg & Dennis Thompson eds., 2000).

200. See Adam M. Smith, Transitional Justice in Iraq: The Iraqi Special Tribunal and the Future of a Na-
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Hussein’s government would be decided by judicial means.”).

201. Even if this more constrained approach is followed, many of the trial’s features are open to criti-
cism. Why, for example, did the occupying forces not provide defense attorneys with additional security?
And why did the trial’s U.S. and British planners not include a more rigorous standard of proof? Neither
of these changes seems likely to threaten the occupiers’ goals, but they would enhance the fairness of the
IST substantially.
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step in the wrong direction, since the trial is unlikely to foreclose the possi-
bility of healing.

The trial of Saddam Hussein may be a particularly good opportunity for
Iraq to work through some of its past, but it will probably not be the only
one. The Nuremberg tribunal failed to get Hitler into the dock. It tried only
a tiny fraction of his subordinate officers, leaving out many people directly
responsible for heinous crimes. Germans had little appetite for filling in the
gaps left by the Nuremberg trials; as a German newspaper later wrote, “they
themselves felt incriminated” and preferred to ignore the issue.?°? Fifteen
years later, however, when Israel captured Adolf Eichmann and put him on
trial in Jerusalem, the situation in former Nazi territory had changed. The
event spurred a re-examination of the events during the reign of the Nazis,
and, as Arendt wrote,

The results were amazing. Seven months after Eichmann’s arrival in Je-
rusalem—and four months before the opening of the trial—Richard Baer,
successor to Rudolf Hoss as Commandant of Auschwitz, could finally be
arrested. In rapid succession, most of the members of the so-called Eich-
mann Commando—Franz Novak, who lived as a printer in Austria; Dr.
Otto Hunsche, who had settled as a lawyer in West Germany; Hermann
Krumey, who had become a druggist; Gustav Richter, former “Jewish
adviser” in Rumania; and Dr. Guinther Zoépf, who had filled the same
post in Amsterdam—were arrested also; although evidence against them
had been published in Germany years before, in books and magazine ar-
ticles, not one of them had found it necessary to live under an assumed
name.20?

The current situation in Argentina bears mention as well. After the 1976~
1983 dictatorship in which government forces murdered perhaps 30,000 stu-
dents and others it perceived to be leftist, the newly elected democratic gov-
ernment put on trial the members of the military juntas who had run the
government. A few were acquitted, a few received lenient sentences, and, after
the 1987 carapintada rebellion by military officers destabilized the democ-
ratic government, all of their subordinates were pardoned. In 1989, another
president pardoned the military leaders who were still in prison.?** Over the
next fifteen years, the government avoided the topic of the country’s past,
bringing no charges and building no memorials. Then, in 2002, with the
election of a president who had been imprisoned by the dictatorship, the
situation changed. Pardon laws have since been annulled, new charges have
been brought against many of the dictatorship’s leaders, and several monu-
ments and memorials are under construction. Not everyone celebrates these
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new developments, but there is a much greater degree of consensus today
about the country’s most recent dictatorship than would have been possible
in the 1980s.2% In Argentina, perhaps the state’s role in promoting post-
disaster healing can be seen as iterative—one error after another, but gradu-
ally closing in on an appropriate response.

Iraq’s situation is unique, and insights drawn from foreign comparators
are of questionable value. Iraqis will have to learn their own lessons as they
move forward. But examples from other countries may provide one useful
lesson: A full assessment of the impact of the IST will have to wait many
years. Decades down the road, when Saddam Hussein is no longer a house-
hold name in the United States and Britain, Iraqis will still speak of him,
and the wounds his regime inflicted on many of its subjects will not have been
forgotten. We can hope that the bulk of Iraqis will look back on Mr. Hus-
sein’s trial as an act of justice and the beginning of a national healing proc-
ess. At best, the trial of Saddam Hussein could be like an Iraqi Nuremberg—a
trial much criticized while ongoing but later remembered, accurately or not,
as a model of international justice. For the sake of the Iraqis, we can hope
history will be so kind to the IST.

205. See Juan Mendez, Achieving Justice While Seeking Peace: Human Rights Violations and Social Change,
11 J. INT’L INST. (2004), available at http://www.umich.edu/~iinet/journal/voll 1n02-3/mendez.htm
(“[Nlow I would say a high percentage, perhaps 70 to 80 percent of the society of Argentina agrees that
the past can’t be buried and that the past has to live on to tell us what to avoid in the future.”).



